
C O U N C I L  C O M M U N I C A T I O N  

TO : THE C I T Y  COUNCIL 
FROM: THE CITY MANAGER'S OFFICE 

COUNCIL MEETING DATE 
APRIL 19, 1989 

SUBJECT: AUTHORIZE PURCHASE OF SCENIC OVERLOOK SITE 

PREPARED BY: City At torney 

RECOMMENDED ACTION: That the Council, by resofu t ion ,  au thor ize  the  
purchase o f  the Scenic Overlook S i t e ,  more 
p a r t i c u l a r l y  described i n  Resolut ion No. 82-68, and 
fu r the r  au thor ize  the C i t y  Manager and City C le rk  t o  
execute necessary documents f o r  such purchase. 

BACKGROUND INFORMATION: I n  1982, a dec is ion  was made by the  City Counci l  t o  
dispose o f  a parcel  o f  surplus City property,  
genera l ly  loca ted on the  south bank of the  Mokelumne 

R ive r  eas t  o f  the Southern P a c i f i c  Rai l road t racks and a t  the  n o r t h  end o f  
Awani Drive. The s i t e ,  commonly r e f e r r e d  t o  as the "Scenic Overlook" parce l  
had been prev ious ly  used s i x e  1935 as a City l a n d f i l l .  

The pub l i c  no t i ce  and request f o r  b ids  c l e a r l y  i d e n t i f i e d  the s i t e  as a former 
l a n d f i l l  and disclaimed any ' I , . .  guarantee as t o  the s o i l  cond i t ions  which may 
l i m i t  the  f e a s i b i l i t y  o f  b u i l d i n g  on the property,  as the areas ( s i c )  has been 
used as City l a n d f i l l  f o r  many years . . . I '  It was assumed t h a t  t h e  pr imary 
problem (as w i t h  other  l a n d f i l l  s i t e s )  would be methane gas generated by the 
bu r ied  waste ma te r i a l .  

The successful b idder f o r  the land was Arnaiz Development Company of Stockton 
which puychased the s i t e  i n  l a t e  1982 and began preparat ion f o r  development as 
r e s i d e n t i a l  property. I n  1988, the proper ty  ( s t i l l  undeveloped) was sold by 
Arnaiz t o  P i n t a i  1 Cevelopment/Dannor Corporat ion o f  Stockton which cont inued 
t o  move forward w i t h  plans f o r  r e s i d e n t i a l  development. A t e n t a t i v e  map was 
approved i n  l a t e  1988, subject  t o  a Planning Commission cond i t i on  t h a t  a S o l i d  
Waste Assessment Test (SWAT) be conducted and a4proval received from invo lved 
Sta te  and County agencies, i nc lud ing  the Regional Water Q u a l i t y  Contro l  Board 
and appropr iate hea l th  agencies. 

Unfor tunate ly,  elevated l e v e l s  of lead and o ther  heavy metals were found 
ons i te  by the s o i l s  engineering f i r m  re ta ined by the developer. Th is  f a c t  was 
d isc losed t o  the Regional Water Q u a l i t y  b a r d  s t a f f ,  which then n o t i f i e d  the 
Sta te  Department o f  Health Services. Ne i ther  agency w i l l  now approve the s i t e  
f o r  development, e f f e c t i v e l y  h a l t i n g  any plans u n t i l  the s i t e  i s  cleaned up o r  
declared safe. You may r e c a l l  t h a t  the Department o f  Health Services r e c e n t l y  
declared t h a t  due t o  budget r e s t r i c t i o n s ,  i t  had i n s u f f i c i e n t  s t a f f  t o  condvct 
even rou t i ne  a c t i v i t i e s  such a s  answering telephones o r  responding t o  ma i l .  
These agencies have not  t o l d  us what they would approve, bu t  have s i m p l y  
a f f i rmed t h a t  they w i l l  g ive no approval u n t i l  something i s  done which meets 
w i t h  t h e i r  approval. 
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J u s t  p r i o r  t o  the  C i t y ' s  sale o f  the land, the Federal goverrtment adopted the  
Com?rehensive Environmental Response Compensation and L i a b i l i t y  Ac t  (CERCLA) , 
42 USC Sect ion 9601 e t  seq. Although the d isc la imer  i n  t he  C i t y ' s  request f o r  
b ids  might  otherwise have t rans fer red  the r i s k  and r e s p o n s i b i l i t y  f o r  cleanup 
t o  the  buyer, CERCLA i n  essence makes r e s p o n s i b i l i t y  f o r  cleanup of 
hazardous o r  t o x i c  substances the r e s p o n s i b i l i t y  o f  the p a r t y  who placed i t  on 
the  land, whether o r  no t  t h a t  pa r t y  s t i l l  owns the  land (42 USC Sect ion  
9607(a)). According t o  research, recent  cou r t  decis ions have i n t e r p r e t e d  
CERCLA i n  such a fashion t h a t  even some ho ld  harmless agreements have n o t  
been e f f e c t i v e  t o  s h i e l d  p r i o r  owners from l i a b i l i t y .  This r e s p o n s i b i l i t y  f o r  
cleanup has been a m l i e d  t o  mun ic iDa l i t i es  which OWE o r  Dreviouslv owned the  
s i t e  Cnvolved (New'York v. City c f  Oyster Bay 696 F.Supp. 841). I t  was 
not  foreseeable a t  the time o f  sa le  t h a t  CERCLA would be app l ied  and 
i n t e r p r c t e d  i n  the fashion i t  has over the intervening seven years, and i n  
h inds igh t ,  the  City would have been b e t t e r  o f f  r e t a i n i n g  the land. 

The problem which now ex i s t s  i s  t h a t  the developer cannot ge t  approval from 
a l l  necessary agencies t o  proceed w i t h  const ruc t ion  although i t  has a l ready 
expended subs tan t i a l  sums o f  money. P i n t a i l  has po in ted  out  t h a t  i t  may be 
forced by f i nanc ia l  considerat ions t o  b r i n g  s u i t  against  the City t o  compel 
cleanup of the s i t e ,  u t i l i z i n g  CERCLA and o ther  State s ta tu tes  such as the  
Porter-Cologne Act. 

While I do no t  speculate on the owner's chances o f  success i n  such l i t i g a t i o n ,  
i f  i t  d i d  succeed, the City could be responsib le no t  only f o r  the  cleanup 
costs, but poss ib ly  f o r  inverse condemnation damages f o r  l oss  of use o f  the 
property, u n t i l  i t  i s  declared safe fo r  development. The est imated costs of 
cleanup (which a t  present are very speculat ive)  range from about $1.5 m i l l i o n  
f o r  i n  p lace treatment, t o  more than $24 m i l l i o n  f o r  hau l ing  away a l l  o f  the  
s o i l  p resent ly  on the l a n d f i l l ,  and rep lac ing  i t  w i t h  c lean s o i l .  Even i f  the 
cleanup was done immediately, the proper ty  would s t i l l  belong t o  P i n t a i l ,  
which would then be free t o  continue w i t h  development plans, and the City 
would s imply be out  i t s  costs w i t h  noth ing e l se  t o  show f o r  i t .  

A f t e r  extensive study and discussion among s t a f f  , the m o s t  p r a c t i c a l  op t i on  
appears t o  be a repurchase agreement t o  which the prcsent  owner has i nd i ca ted  
i t  i s  amenable. P i n t a i l  has ind ica ted i t  i s  w i l l i n g  t o  s e l l  the proper ty  
back fo r  the  amount o f  out-of-pocket costs i t  has a l ready invested, w i t h  no 
p r o f i t  o r  markup included. Doculnentation has been provided showing more than 
$392,000 expended t o  date. P i n t a i l  has agreed t o  accept t h a t  amount f o r  the 
property,  p lus  the i n t e r e s t  which accrues a t  over $100 per day, up t o  date o f  
c los ing.  

I t  must be stressed t h a t  I do not  speculate on P i n t a i l ' s  chance of success 
i n  l i t i g a t i o n ,  bu t  be l ieve  t h i s  t o  be the m o s t  economically p r a c t i c a l  s o l u t i o n  
i n  the long r!ln. The C i t y  need not and rhou ld  no t  s t i p u l a t e  t h a t  the s i t e  i s  
contaminated t o  the extent  t h a t  i i t e re  i s  a ddngr.7 t o  the pub l ic ,  nor t h a t  i t  
requ i res  immediate cleanup. T e s t s  have not  shown t h a t  t o  be the case. 
However, there a r e  - some elevated l e v e l s  o f  lead on s i t e .  A repurchase would 
a l l ow  the C i t y  t i m e  t o  make an in-depth assessment o f  tne s i t u a t i o n  and t o  
p lan dn apprcpr iate response wi thout  the th rea t  o f  a lawsu i t .  

I t  i s  estimated the t o t a l  w i l l  be approximately $395,000. 
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Simply defending the litigation and conducting the tes ts  necessary t o  prepare 
the case would cost nearly as much as the repurchase. I t  should also be 
remembered t h a t  a t  some p o i n t ,  the s i t e  will have to be cleaned up or 
neutralized and there are no guarantees t h a t  a s ta te  o r  federal agency may not 
decide unexpectedly to require this. However, the possibility o f  that 
hap7ening i n  the immediate future appears unlikely i f  there is no t h i r d  party 
b r i n y i n g  su i t  t o  force the issue. 

Because of the complexity of the environmental law issues involved, and t o  get 
another objective po in t  o f  view, I consulted w i t h  Joseph Armao of San 
Francisco, an attorney specializing i n  environmental law. Mr. Armao 
concurred t h a t  o f  the options which we apparently have, repurchase appears the 
most practical based on potential l i a b i l i t y  for, costs and also considering 
t h a t  following cleanup, the City will again have a desirable piece of property 
for which an appropriate use may be found. 

The present owner has requested a prompt decision by the Council because 
interest and carrying charges continue t o  accrue. 

Respectfully submitted, 

BOB McNATT 
City Attorney 

BM : vc 
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RESOLUTION NO. 89-46 

A RESOLUTION OF THE LODI CITY COUNCIL 
AUTHORIZING THE PURCHASE BY THE CITY OF LODI OF REAL PROPERTY 

LOCATEC ON THE SOUTH BANK OF THE MOKELUMNE RIVER 

BE IT RESOLVED BY THE LODI CITY COUNCIL, tha t  the C i t y  Menager 
and City Clerk are authorized t o  execute the necessary documents f o r  
the purchase by the City of Lodi  of real property generally referred to 
a s  the "Scenic Overlook'' s i te,  and  more par t icular ly  described as: 

That certain real property s i tuated i n  the S ta te  of 
California, County of San Joaquin, City of Lodi , described 
as follows- 

PARCEL ONE : 

A portion of t i e  southeast quarter (SE 1/4)  of Section 
Thirty-Six (36) ,  Township Four ( 4 )  North, Range S i x  ( 6 )  
East, Mount Diablo Base and Meridian, according t o  the 
Official Plat  thereof, described as  follows: 

Beginning a t  the northwest corner of Lot Thirty-Five (35) 
of Mokelumne Village as  f i l ed  fo r  record September 26, 1978 
in Volume 23, page 95, San  Joaquin County Records; thence 
North 82 Decyees, 21 Minutes East, 101.32 feet  t o  the 
Northeast. corner of said Lot Thirty-Five (35); thence 12.75 
f ee t  along a nontangent curve, concave t o  the southwest 
said corner having a radius of 50.00 f ee t ,  and a long chord 
which bears North 34 degrees, 38 Minutes, 23 Seconds West; 
thence 136.97 f ee t  along a reversing curve t o  the r ight ,  
said curve h p v i n g  a radius of 50.00 f ee t ,  and a long  chord 
which bears North 36 Degrees, 31 Minutes, 48 Seconds East; 
thence North 3 Degrees, 00 Minutes West t o  the p o i n t  of 
intersection with the south bank of the Mokelumne River; 
thence northerly and westerly along said south bank t o  the 
p o i n t  o f  intersection with the Southern Pacific Company 
r ight  of way; thence South 3 Degrees, 00 Minutes East along 
said r ight  of way t o  a point which bears S o u t h  82 Degrees, 
21 MinLtes West from the northwest corner of the above 
described Lot Thirty-Five ( 3 5 ) ;  thence North 82 Dzgrees, 21  
Minutes East, 27.43 f ee t  t o  the p o i n t  of beginning. 

PARCEL TWO: 

A portion o f  the southeast quarter (SE 1 /4 )  of Section 
Thirty-Six (36), Township Four ( 4 )  North ,  Range Six ( 6 )  
East, K o u n t  D iab lo  Gase and Meridian, according t o  the 
Official P l a t  thereof, m r e  par t icular ly  described as 
follows: 
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Eeginning a t  the Southeast corner of the City of Lodi 
property as described in Book "A" of Deeds, Volume 266, a t  
Page 3, San Joaquin County Records; thence South P'1 
Degrees, 21  Minutes West, 55.88 f ee t  to  a p o i n t  on a curve, 
said p o i n t  a lso  being the Northeast corner o f  Lot 
Thirty-Five (35) of  Mokelumne Village, as  f i l e d  i n  Book 23 
of Maps and P la t ,  a t  Page 95, San Joaquin County Records; 
thence continuing northwesterly along said curve, having a 
radius of 50 f ee t ,  a centra l  angle of 14 degrees, 36 
Minutes, 50 Seconds, and an a rc  length of 12.75 f e e t  to  a 
p o i n t  of reverse curvature; thence along a curve t o  the 
r i gh t  hav'ing a radius o f  50 f e e t ,  a central  angle of 156 
Degrees, 57 Minutes, 12 Seconds and a rc  length of 136.95 
f e e t  t o  the East l i ne  of said City of  Lodi property above 
described; thence S o u t h  3 Degrees, 00 Minutes East, 81.87 
f e e t  t o  the p o i n t  of beginning. 

Excepting from Parcels One (1) and  Two ( 2 )  above, a l l  o i l ,  
coal,  o r  other minerals i n  the land, and the r ight  t o  
prospect fo r ,  mine, and remove the same under such rules 
and regulations as the Secretary of the In te r io r  may 
prescribe as reserved in the G r d n t  by the United States of 
Americz t o  Central Pacif ic  Rai?road Company by an Act of 
Congress approved July 1, 1862, and as reserved i n  tha t  
cer ta in  document recorded December 21,  1978 i n  Book 4490, 
Page 76, San Joaquin County Records, lying w i t h i n  the 400 
foot wide Congressional Railroad Right of Way. 

PARCEL THREE: 

A portion of the Southeast Quar ter  (SE 1 /4)  of Section 
T h i r t y- S i x  (361, Township Four (4 )  North, Range S i x  ( 6 )  
East, Mount Diablo Base and Meridian and a por t ion  of Tract 
No. 1444, Nokelumne Village, f i l ed  f o r  record September 26, 
1978 i n  Book 23 of Maps and  P la t s ,  Page 95, being more 
particularly described as follows: 

Parcel K of Parcel Map f i l e d  fo r  record June 13, 1984 i n  
Book 12 of Parcel Maps, a t  Page 179, San Joaquin County 
Records. 

Except therefrom a l l  o i l ,  o i l  r igh t s ,  mineral rights, 
n a t u r a l  gas r ights  and other hydrocarbons by whatsoever 
name k n o w n ,  together with a l l  geothermal steam and steam 
power, e tc . ,  together with the r igh t  of storing in ,  o r  
removing the same from said l a n d ,  as described i n  deed to 
Eas twood Mi nera 1 s and  Energy Company, a Cal i forni a 
Corporation, recorded July 22 ,  1974, in BOOK 3894, Page 
233, San Joaquin County Records. 
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NOTE: Eastwood Minerals and Erlergy Company, a Ca l i fo rn i a  
Corpoi-ation qui tc la imed their r i g h t  t o  d r i l l ,  mine, s t o r e ,  
explore and ope ra t e  through o r  on, and u t i l i ze ,  a l l  o r  any 
port ion of the s u r f a c e  o f  t he  upper  500 feet of t h e  
subsurface of the herein described land by deed recorded 
May 19, 1978 i n  Book 4400, Zage 174, San Goaquin County 
Records. 

f o r  the t o t a l  purchase price G f  $395,785.23, inc luding  escrow 
fees and charges, a s  o f  Friday April 21, 1989, the a n t i c i p a t e d  
c lo s ing  da te .  

Dated: April 19, 1989 

I hereby c e r t i f y  t h a t  Resolut ion No. 89-46 was ,passed and 
adopted by the  C i ty  Council of the Ci ty  ~f Lodi i n  a r egu la r  
meeting held April 19, 1989 by the fol lowing vote: 

Ayes : Council Members - Hinchman, Olson, Reid, Pinkerton and 
Snider  (Mayor) 

Noes : Council Members - None 

Absent: Council Members - None 

[hI& 'h, &bd 
Alice  M. Reimche 
Ci ty  Clerk 

, 
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